OHIO DEPARTMENT OF NATURAL RESOURCES
DIVISION OF RECLAMATION

**POLICY/PROCEDURE DIRECTIVE**
INSPECTION AND ENFORCEMENT

93-5
Subject: Notice of Violation/Imminent Harm Cessation Order
Extension Requests
Effective: May 10, 1993
Purpose: To provide direction to Inspection & Enforcement

personnel on the type and detail of documentation
required to support an extension to a notice of
violation or imminent harm cessation order; to
provide procedures and guidance on extension
requests where the total abatement period is 90
days or less; require interim steps on extensions
on non-contemporaneous reclamation violations.

This policy procedure directive replaces
Inspection & Enforcement 89-02

Paragraph (B) (2) of rule 1501: 13-14-02 provides, in part,
that the notice of violation shall specify a reasonable time for
abatement, which may include time for accomplishment of interim
steps. Paragraph (B)(3) further provides that the time for
abatement may be extended if the failure to meet the time
previously set was not caused by the lack of diligence on the
part of the person to whom the violation was issued. e

The documentation required to support an extension of the
abatement date will vary depending on whether the total abatement
time is 90 days or less, or whether the abatement date is
extended beyond 90 days.

A.) For extensions where the total abatement time is 90
days or fewer the following procedures shall apply:

7 The inspector is authorized to approve/disapprove
extending the abatement date,

2. The inspector may accept written or oral
information from the permittee for use in making a
decision;



A If the information is oral, the inspector must
document the conversation on an administrative
inspection report;

4. If the information is written, it must pe attached
to an administrative inspection report;

51 Based on the information provided by the permittee
and the inspector’s observation of the permittee’s
diligence in abating the violation, the inspector
shall make the decision to approve or disapprove
the abatement date; :

6. The inspection report is to document the
information and observations used by the inspector
in making the approval/disapproval decision;

7% If an extended abatement date is approved, the
approved abatement date will be given on the
NOV/IHCO form and on the inspection report. 1In
addition, the inspector needs to provide on the
inspection report a written finding that the
permittee has been diligent toward abating the
violation during the current abatement period;

8. If an extended abatement date is disapproved, the
basis for the disapproval decision shall be
documented on an inspection report, the NOV/IHCO
form is to be marked for non-compliance and a
FTACO issued. The FTACO number and date issued
are to be shown on the inspection report;

9 ST e inspection Teport used to document the
extension should be attached to the NOV/IHCO form.

10. The inspector should confer with the district
supervisor should there be questions on whether to
approve or disapprove, or on the acceptability of
the information required to document the approval
of the extension. -

B.) For extensions where the total abatement time is

dreater than 90 days, the following procedures shall apply:

15 The extension request form is reviewed and
recommended for approval by the inspector and
district supervisor and is forwarded to the Chief
for concurrence. ;



The criteria to be used by the district staff in
making their recommendation is set forth in
paragraph (B) (3) of rule 1501: 13-14-02. The
primary consideration by the district staff is
determining whether the permittee’s failure to
abate within ninety days was caused by lack of
diligence or intentional delay by the permittee.

If the district staff determines that the
permittee’s failure to abate the violation was a
result of lack of diligence or intentional delay,
then the extension request form should be
recommended for disapproval and forwarded to the
Chief for concurrence. Upon concurrence by the
Chief, a FTACO is to be issued.

This disapproval recommendation by the district
shall be documented on an inspection report as
described in A.) 8. above and a copy of the
inspection report attached to the request.

If the district staff determines that the
permittee’s failure to abate the violation was not
a result of lack of diligence or intentional .
delay, then the district staff is to review the
request form submitted by the permittee to
determine if any of the circumstances listed below
and set forth in paragraph (B) (3)(a)-(e) of rule
1501: 13-14-02 are applicable.

The circumstances set forth in 1501: 13-14-02 are
summarized below along with the minimum
information needed to be submitted by the
permittee to show that the circumstance prevented
the permittee from being able to abate the
violation within the current abatement period.

a. PERMIT&EE HAS APPLIED IN A TIMELY MANNER AND
DILIGENTLY PURSUED A PERMIT RENEWAL OR OTHER
NECESSARY APPROVAL OF DESIGNS OR PLANS

Usually this circumstance is used when the
permittee is seeking approval of an ARP or
IBR. The permittee should identify the ARP
or IBR identification number, the date of
submission to the Division, and the current
status. The permittee must be timely in
-submitting not only the ARP’s and IBR’s, but
also in responding to any requested revisions
to the ARP’s and IBR’s. Extensions will not
be granted if the permittee is not timely in
filing and responding to revisions of ARP’s
and IBR'’s.



A VALID JUDICIAL ORDER PRECLUDES ABATEMENT

The permittee must attach a copy of the
signed judicial order to the extension
request along with an explanation of the
order’s specific effect on the permittee’s
ability to abate the violation.

A LABOR STRIKE

The permittee must state the nature of the
strike, the effective date and the specific
effect of the strike on the permittee’s
ability to abate the violation.

CLIMATIC CONDITIONS

The permittee must submit independently
gathered or verified weather data to document
that the weather precluded abatement or that
abatement would have caused. more
environmental harm than it would have
prevented and must describe the specific
effects the weather conditions had on the
permittee’s ability to abate the violation.
For example, the mere fact that it rained
during the current abatement period is not
sufficient in itself to justify an extended
abatement time.

SAFETY STANDARDS

If abatement within the 90 days would require
action(s) that would violate safety standards
established by statute or regulation under
the Mine Safety and Health Act (MSHA), the
permittee should specifically identify the
statute and rule and how abatement of the
violation issued by the Division of
Reclamation would be in violation of the MSHA
statute or rule the rule

If the district staff determines that none of the
circumstances apply, then the extension request
form should be recommended for disapproval and
forwarded to the Chief for concurrence. Upon
concurrence by the Chief, a FTACO is to be issued.
The disapproval recommendation by the district is
to be documented on an inspection report as
described in A.) 8. and a copy of the inspection
report attached to the request.



7% If the district staff determines that one of the
circumstances apply, then the extension request
should be recommended for approval and forwarded
to the Chief for concurrence.

8. To document the recommendation for approval of the
extension request the district staff is to provide
on an inspection report a written finding that the
permittee has been diligent in abating the
violation and how the circumstance identified by
the permittee precluded the permittee from abating
the violation within the current abatement pericd.
The number of days the permittee was precluded
from abating the violation shall be a primary
consideration in determining the number of days
approved in the extension. A copy of the
inspection report is to be attached to the
extension request form.

9. Upon concurrence by the Chief, the district staff
will mark the extended abatement date on the
NOV/IHCO form.

Whether the abatement date is fewer than 90 days
or greater than 90 days, if the permittee does not
request an extension of the abatement date and the
violation is not abated then a FTACO is to be
issued. The FTACO should be issued the date that
the violation goes into non compliance. The
district staff should not set abatement dates
ending on a holiday or on the weekend. The
inspector may want to notify permittees of
upcoming abatement dates where it is likely that
extensions will be necessary so as to prevent the
issuance of a FTACO simply due to the fact that
the permittee neglected to request an extension.

C.) Whenever an abatement time in excess of 90 days is
granted, interim abatement measures shall be imposed to the
extent necessary to minimize harm to the public or the
environment. As a minimum, interim abatement measures shall be
required whenever there is a non-contemporaneous or delinquent
reclamation Notice of Violation. This plan will be required to
be submitted by the permittee with the extension request form.
The plan may be a graphic representation showing the area covered
by the Notice of Violation and a segment by segment designation
of the area that is to be reclaimed during the extended abatement
period, and include a time schedule for completing the
reclamation for each segment. Or, the plan may be a clear and
precise written description of the reclamation that will be
completed during the extended abatement period.

The permittee may request further extensions where the



permittee was unable to abate the violation within the extended
abatement time. Further extensions will be processed using the
Same criteria ag specified in paragraphs B.1 through B.9 of this
PPD.

The attached form, Request for an Extension of Time Beyond
90 Days, is to be submitted by the permittee to the appropriate
district office. To allow time to process the request, the
permittee should submit the form at least 5 calendar days prior
to the current abatement date.

when requesting an extension when the total abatement time,
including the requested extension, is less than 90 days.

Gordon L. Huffo



	I&E_93-5A, NOV-Imminent Harm Cess. Order.pdf
	I&E_93-5B, NOV-Imminet Harm Cess. Order.pdf
	I&E_93-5C, NOV-Imminent Harm Cess. Order.pdf
	I&E_93-5D, NOV-Imminent Harm Cess. Order.pdf
	I&E_93-5E, NOV-Imminent Harm Cess. Order.pdf
	I&E_93-5F, NOV-Imminent Harm Cess. Order.pdf

