OHIO DEPARTMENT OF NATURAL RESOURCES
DIVISION OF MINERAL RESOURCES MANAGEMENT

**PROCEDURE DIRECTIVE**
REGULATORY 2008-1

SUBJECT: Direct Negotiated Mine Operator Contracts for Severance
Tax Credits for Performance Securities.

EFFECTIVE: August 19, 2008

PURPOSE: To establish procedures for the development of direct

negotiated mine operator contracts used to facilitate the
reclamation plan pursuant to item D of the “Application to
Perform Reclamation for Severance Tax Credit” These
procedures are to be used in the development of direct
negotiated contracts with coal operators on coal
performance security forfeitures for tax credits pursuant to
Section 1513.171 of the Ohio Revised Code.

) Background

This policy will provide consistency and cooperation with the coal regulatory
program, the coal forfeiture reclamation program and provide the mining industry
with a mechanism to incorporate reclamation in lieu of paying taxes for
performance securities and obtaining a tax credit pursuant to Section 1513.171
of the Ohio Revised Code. The intent is to provide a process for cost-effective
reclamation of designated forfeited mine sites selected by the Chief.

) Identification and Coordination of Potential Forfeiture Reclamation
Projects for Tax Credit:

The Chief will exclude some forfeited permits from consideration under this
procedure due to the status of existing plans, pending contracts and bid
arrangements, legal proceedings, mapping availability and for other reasons
related to the reclamation planning.

The interested coal operator must submit an “Application to Perform Reclamation
for Severance Tax Credit” to the Performance Security Forfeiture field supervisor
located at the following address:

Attention: Performance Security Forfeiture Field Supervisor
Ohio Department of Natural Resources

Division of Mineral Resources Management

2050 East Wheeling Ave.

Cambridge, Ohio 43725
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Only applicants in good standing pursuant to Section 1513 of the Ohio Revised
Code will be considered for this reclamation credit work. Any coal operator who
has a pattern of violations, Failure to Abate Cessation Orders, is delinguent in
reclamation or is blocked by the Applicant Violator System (AVS) in obtaining a
permit will not be eligible for consideration of this tax credit for reclamation
program.

It is advised that any coal permittee who desires to pursue this process should
contact the Performance Security Forfeiture field supervisor in Cambridge to
evaluate which jobs may be acceptable for consideration of such work and would
not conflict with existing ongoing design and construction work.

lil) Reclamation Plan Development, Negotiation and Approval

All reclamation completed under this program must be in the form of a contract
pursuant to 1513.27 of the Ohio Revised Code. Contract documents from the
Ohio Department of Natural Resources shall apply including Division “O”,
Division 1- General Conditions, General Specifications, Detailed Conditions,
Detailed Specifications and contract specifications. Included in these documents
are EPA Storm Water Permits, which the contractor (coal permittee) must sign.

Once a site is identified as a probable tax credit performance security forfeiture
project, a pre-application field review will be conducted to provide an opportunity
for the applicant and DMRM to conduct a preliminary site evaluation, discuss the
scope of work and associated tasks required to complete the performance
security forfeiture to Section 1513 reclamation standards as a part of this
negotiation.

A cost estimate will be negotiated line item by line item. Included in these tasks
will be engineering designs and any certifications which will be part of the tax
credit as Line Item 9000. The plan will include specifications and drawings of the
site and design sheets similar to an Abandoned Mine Land project. The
Forfeiture Section registered professional engineer must approve these designs.

All aspects of an Abandoned Mine Land Contract including wage rates, field
orders, extra orders, construction schedules, liquidated damages, weight slips for
rock and other material specifications, and all general specifications and details

will apply.

Once the design plans and all costs are finalized, a copy will be provided to both
ODNR and all landowners associated with the project. The Forfeiture Section
project officer will provide copies of the plans and specifications to the
landowners and will be responsible for notification of the pending work.

IV) Contracting, consfruction bond, and project draw down

Bond will be required to be posted on the site in an amount equal to the cost of
the material supplied on the reclamation job. This includes all material costs
only, inclusive of pipe, rock, revegetation, fertilizer, lime, etc. and engineering
services. This is required in the event of any construction lien that may result in
any non-payment of purchased material or service under the contract. This
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amount will be calculated jointly with the applicant and the Performance Security
Forfeiture field staff prior to the contract being sent to Columbus for signatures.
The construction bond will remain until the Contract Completion Certificate is
issued. The work cannot begin until approval of the contract by the Chief of the
Division of Mineral Resources Management and the Director of the Department
of Natural Resources. Once the contract is issued a “Notice to Proceed” letter
will be issued, and the contract work must begin within 10 days of receipt of this
letter.

Once the contract is approved, a pre-construction meeting will be held within the
10-day period outlined above to review all aspects of the project. The contractor
will be required to complete a construction schedule and must provide a list of
material suppliers on the day of the meeting.

No directly reimbursable costs are part of the contract, but line item costs will be
tracked on a project spreadsheet. As the items and quantities are completed on
the project, these items will be recorded on the spreadsheet. Any line items not
completed will be deducted from the final credit of the contract. Any line item for
extras will be added to the final credit of the contract. All deductions and add-ons
to the contract will require division approval. Bi-weekly payrolls are required to
be submitted on the project for workers on the job to confirm that the
contractor/permittee is paying at applicable rates pursuant to Section 1513.24
Ohio Revised Code.

V) Substantial Completion Certificate, final costs and Certification of Tax
Credit to the Ohio Department of Taxation

At the substantial completion inspection, an accounting of the final costs of the
project will be completed. Any maintenance fertilizer or mowing unit prices that
may have to be completed during the maintenance period will be credited at this
time.

All lien waivers from material suppliers and subcontractors will be required at this
substantial completion. Also, the Division will assess its charge as a deduct of
10% from the project's actual cost for an administrative cost to oversee the
project. A punch list inspection will be conducted to make sure all items are
completed. Any items needing work prior to the issuance of the substantial will
be addressed in the punch list letter to the permittee/contractor. These items will
need completed immediately and prior to the issuance of the substantial
completion certificate.

Once the above is completed on the final quantity summary sheet and draw
down spreadsheet, the substantial completion certificate will be issued. Any
erosion and maintenance problems that occur within a one-year period from the
date of the substantial compietion will have to be fixed at no cost to the Division.
During this maintenance period any mowing or maintenance fertilizer that was
credited as part of the substantial will need completed. The construction bond
will be released one year after the completion date of the work based on the
contract completion inspection.
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The Chief shall issue a numbered tax credit certificate showing the amount of
credit and the identity of the recipient. The amount shall be certified and sent to
the tax commissioner prior to the close of the fiscal quarter in which it was
issued. (See attached form and letter).

—_— (
N oA e ta Y
John F{Husted, Chief ~—
Divisiort of Mineral Resources Management
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